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F or the very first time, the California Court 
of Appeal ("C.A.") has ruled that so-called 
Pitchess motions can be brought in 
administrative appeal hearings in police 
discipline cases, to discover evidence of 
excessive or disproportionate ("disparate") 
penalties, for the purpose of showing that 
others who committed substantially similar 
misconduct were not penalized to the same 
degree as the appellant. Thus, department 
rules of conduct are unevenly enforced 
because consistency is lacking. The case 
is Riverside County Sheriff's Department 
v. Jan Stiglitz (Kristy Drinkwater, Real 
Party In Interest) (September 28,2012) 4th 

Civ. E052729, _ C.A. 4th _ (2012 WL 

----). 

The Disparate Penalty Defense 

The clearest cases of disparate or uneven 
penalties usually involve discharge from 
employment. That is, the fired appellant 
will attempt to show that others committed 
the same misconduct as the appellant, but 
none were discharged, while the appellant 
was fired. 

One of the obligations of appellants' 
eounsel in these cases is to determine 



whether the penalty in the appellant's 
matter is consistent with penalties in 
previous cases of the same or substantially 
similar misconduct. Ifappellant's counsel 
believes that the penalty is an abuse of 
discretion, counsel must diligently pursue 
evidence to support that argument. 

In appeal of a disciplinary penalty, the 
appellant deserves an opportunity to show 
that the penalty is excessive as a matter of 
law. On the other hand, there is no legal 
requirement that penalties for the same 
misconduct must all be exactly the same. 
Mitigating and aggravating facts often 
result in different penalties that despite 
their differences, are nonetheless 
reasonable. (See: Talmo v. Civil Service 
Com. (1991) 231 Cal. App. 3d 210,229-
231; Pegues v. Civil Service Com. (1998) 
67 Cal. App. 4th 95, 104-106.) 

The Due Process Clause requires that 
appellants have an opportunity to prove 
that penalties are disparate in the appeal 
hearing, assuming evidence exists to 
support that theory of the defense. 
Drinkwater, Slip Op. at 28. Counsel must 
be particularly mindful ofthe penalty issue 
for two principal reasons: (1) effective 
assistance of counsel may depend for its 
vitality upon searching out evidence to 
support a disparate penalty defense. Put 
another way, it might amount to 
ineffective assistance of counsel (perhaps 
even malpractice) to ignore the issue or 
fail to investigate the defense. Also, (2) a 
strong showing of excessive penalty can 
result in reinstatement for even the 
"guilty" client. 
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Supporting the Defense in the Appeal 
Hearing 

But how can diligent counsel secure 
admissible evidence to support a defense 
of disparate punishment? To begin with, 
counsel and his or her client must 
understand that the excessive discipline 
defense is a particularly difficult one upon 
which to prevail. First, there is a 
presumption that public employers' 
decisions in public employee discipline 
cases are correct, which must be overcome 
with admissible evidence. Fukuda v. City 
of Angels (1999) 20 Cal. 4th 805. Second, 
questions of penalty are left to the sound 
discretion of the agency decisionmaker(s). 
A court will not "second guess" an 
agency's decision on penalty, unless the 
penalty is shown to be a manifest abuse of 
discretion. Generally, a court cannot 
substitute its determination of a fair 
penalty in place of that of the agency. It 
can only remand the case and direct the 
agency to reconsider its penalty decision in 
light of the court's statement of decision. 
All the agency is required to show is that 
the penalty is within the bounds of reason, 
even though reasonable minds would 
differ over the propriety of the penalty 
imposed. 

There have been many appellate decisions 
that have considered the question of 
penalty in police discharge cases. Certain 
kinds of misconduct nearly always result 
in discharges, such as dishonesty, violation 
?fthe public trust, integrity violations, acts 
afmoral turpitude, domestic violence, and 
the like. Such offenses resulting in 



discharge are almost always upheld in the 
courts, in large part due to the special 
mission of police work, and profession
wide standards of behavior. But even in 
these cases, if the appellant can show that 
discharges are only rarely invoked on the 
first offense and that there are no grounds 
to distinguish the appellant's behavior 
from the majority of the lesser-penalty 
cases, the disparate penalty defense is 
viable. 

Judicial Review of Final Administrative 
Decisions 

In the customary application of judicial 
review following an evidentiary appeal 
hearing and decision, the reviewing court 
will look at the findings and decision first, 
to see if the evidence adduced at the 
hearing by the party with the burden of 
proof supports the findings and the 
decision. Depending on the applicable 
standard of review ("substantial evidence" 
or "independent judgment") the court will 
find that the findings are supported or that 
they are not. If not, the court is 
empowered to grant relief to the appellant 
by ordering the appellate tribunal, 
commission or hearing officer, to reverse 
the decision. 

Practitioners have been heard to say in 
regard to seeking judicial review of appeal 
decisions that upheld terminations of 
police members, "If the only thing you 
have going in the reviewing court in 
discharge cases is that the penalty is 
excessive, they (the cases) are losers!" 
This sentiment is widespread and well
known in the police defense arena. It 
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refers to making the relatively weak 
argument that the penalty is simply too 
harsh, given the employee's good record, 
years of service, numbers of 
commendations and other "good guy 
evidence." But in cases that involve 
failures of truth, honesty, veracity and 
moral turpitUde, this kind of "excessive 
penalty" argument is not likely to result in 
reinstatement. Also, if the "good guy 
evidence" is in the record, the hearing 
officer will already have considered it. If 
it's not in the record, it can't be raised in 
court (waiver). 

But "disparate penalty" connotes 
arbitrariness on the part of the 
decisionmakers. That is, based upon 
penalties in previous cases with the same 
level of blameworthiness and no 
distinguishing features, the imposition of 
the maximum penalty may be arbitrary, 
discriminatory, or retaliatory. These are 
the kinds of penalties that are worth 
investigating and litigating, because a 
career hangs in the balance. 

Making Tlte Case For Disparate Penalty 
Returning then to the question of how 
counsel should approach a case of 
disparate penalty, the focus will be on 
obtaining evidence of penalty decisions in 
other cases within the same agency that 
will demonstrate that the penalty in this 
ca~e is out of step with similar cases, for 
no good reasons. 

If one could just persuade the agency to 
produce the records of every comparable 
disciplinary action, the appellant's burden 



would be greatly simplified. The problem 
is however, that the vast majority of 
agencies will resist such "wholesale 
invasions of confidential personnel 
records," and rightly so. Depending on the 
state where the case arises, there may be 
specific statutes that restrict access to the 
records, and "to information from the 
records. " 

Some states have codified motion 
procedures that litigants must follow in 
order to have even a judge consider 
whether to order production of peace 
officer personnel records. 

PUcI,ess Motions in California 

For example, in California, Penal Code § 
832.7 declares that "peace officer 
personnel records are confidential" and not 
subject to disclosure in official 
proceedings except by the noticed motion 
procedure authorized by Evidence Code §§ 
1043 and 1045, including provision for an 
in camera review of the records sought to 
be disclosed. The court makes decisions 
about the relevancy and materiality of the 
evidence sought, the moving party's need 
for the evidence, alternative sources for 
the information, and whether the motion 
and supporting evidence show "good 
cause" for production. These statutes 
came into effect in 1978, after the 
landmark California Supreme Court case 
of Pitchess v. Superior Court (1974) 11 
Cal. 3d 531, where the Court decided that 
a criminal defendant had a due process 
right to discover evidence tending to show 
that the officers who arrested the 
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defendant for resisting, delaying and 
obstructing had used excessive force 
against other persons in the past, and were 
the aggressors in the confrontation with 
the defendant. Hence, the defendant acted 
in self-defense when he fought back. In 
each of these cases, the courts must 
"balance" the due process rights of the 
accused to an effective defense, with the 
privacy rights and privileges against public 
disclosure for the officers and the agency. 

The motions have been expanded in scope 
over time in all manner of litigation 
wherever the moving party seeks to gain 
evidence of prior misconduct of the 
officers to show that their conduct in the 
instant case was in confonnity with traits 
of character established by the records of 
prior misconduct; for example, use of 
excessive force, brutality, perjury, false 
reports, racial discrimination, planting 
evidence, and so on. Such evidence may 
also show employer negligence in 
selection, training, discipline, assignment 
and retention of an incompetent or unfit 
officer. Although all of these motions are 
now based on statute, and should be more 
properly called "1043 motions:" after 
Evidence Code § 1043, they are all loosely 
referred to as "Pitchess Motions" in 
California. Counsel and litigants should 
refer to procedural statutes within their 
resident states for local procedure. Safe to 
say, in most jurisdictions, governmental 
agencies mightily resist such motions 
according to local procedures. In federal 
litigation, United States district judges 
follow federal common law and the 
Federal Rules of Evidence. State 










